Introduction
It is quite uncommon to associate migration with the rules on services trade. Indeed, all economic definitions of services insist on their immaterial nature and on the increased possibility of trading them 'virtually' over networks or else, without any physical movement of the parties involved. Somehow this 'immaterial' nature of services reflects on their providers/recipients which seem to be 'invisible'. Even though most services still require the physical contact of the provider with the recipient 1 The legal definition of services in Article 57 TFEU (ex Art. 50 EC) further nourishes this idea about service providers/recipients not being migrants: the relevant Treaty rules only apply when the provisions on free movement of workers and freedom of establishmentthemselves clearly linked to migration -do not apply. This distinction has been fleshed up by the ECJ which has consistently held that the distinction between the rules on establishment, on the one hand, and the rules on services, on the other, lies on duration. and, when provided over national borders, do entail migration, service providers and/or recipients are rarely thought of as 'immigrants'. This may be due to the fact that they enter the foreign territory with a specific aim and, once this aim accomplished, move back to their state of origin; technically they only qualify as short term non-cyclical migrants and are of little interest to policy-makers. A second reason may be that both service providers and recipients are economically desirable: the former are typically highly skilled and trained professionals and the latter are well-off 'visitors', increasing consumption in the host state. 2 The aim of the analysis which follows is to show the extent to which (legislative and judicial) policies aimed at the free provision of services actively affect migration conditions within the EU. The EC rules on the provision of services primarily affect the movement of EU nationals.
Indeed, all EC manuals state four types of service provision falling under the EC Treaty: a) where the service provider moves to the recipient's state, for a short period of time (longer stay would amount to establishment), b) where the service recipients themselves move to the state where the service is offered (eg for medical care, education, tourism etc), c) where both service providers and recipients move together in another member state (eg a tourist guide accompanying a group travelling abroad) and d) where the service itself is provided across the borders (typically through the use of ICTs). None of these situations would typically qualify as migration.
The above 'dissociation' between services and migration has been gradually weakened in the recent years. Indeed, migration is increasingly connected to the transnational provision of services. This is the result of three kinds of factors: developments in the European Court of Justice's (ECJ) case law; legislative initiatives in the EU; and the GATS. Each one of these is considered in some detail below. 1 Some authors even talk of 'co-production' of services; see L. Rubalcaba, 'Historical and anthropological origin of the service economy' in L. Rubalcaba, The new service economy, Challenges and policy implications for Europe, (Cheltenham/Northampton: Edward Elgar, 2007) 14-42. 2 See below, 2.1.
As it will be shown below, however, third country nationals (TCNs) may also claim the benefits of the rules on services, either as recipients thereof or as employees of some EC undertaking which is providing services in another member state (posted workers).
The ECJ extending the rules on services to cover migration
In these last years the ECJ has applied quite extensively the Treaty rules on services. 3 Some aspects of this case law have provoked vivid -occasionally violent -reactions, while others have gone quite unnoticed. In the former category, the recent cases concerning posted workers, have not only aggrieved trade unions and surprised lawyers specialising in labour and social law, but they have even prompted some of the most prominent EU scholars to ask for disobedience to the Court. 
Rules on services to apply on long-term establishment
In the latter category, the extensive application of the rules on services in cases where a long-term establishment is involved, has only been noticed by few scholars -and has been welcomed by many of them. Both these developments are highly relevant as means of opening up further migration.
According to the black letter of Article 56 TFEU (ex 49 EC), it is supposed to apply to situations where no other Treaty freedom applies; it has a subordinate character. In this respect, services (Article 56 TFEU) were traditionally distinguished from establishment (Article 49 TFEU, ex 43 EC) by virtue of their temporary nature. Hence, in the German insurance case, 5 the Court held that as soon as the service provider acquired some stable infrastructure in the host State, the Treaty provisions on establishment became applicable. This position was later reviewed in Gebhard, 6 where the Court recognized that a provider of services within the meaning of Article 56 TFEU (49 EC) could make use of some permanent infrastructure in the host State. Nevertheless, the Court insisted on the temporal character of the provision of services. It stated that 'not only the duration of the provision of the service, but also its regularity, periodicity or continuity' 7 may bring it under the rules on establishment. This made commentators conclude that service provision must be of an 'episodic' or 'irregular' nature. . 6 Case C-55/94, Gebhard, [1995] ECR I-4165. 7 Para 27 of the judgment. 8 See Hatzopoulos, n. 3 above, 45, where this restrictive approach of the Court was also criticized as being inappropriate in view of the current development and sophistication of services.
In its most recent case law, however, the Court seems to be abandoning the temporal criterion in favour of a more economic one. Indeed, the Court seems ready to treat economic activities which qualify as services under Article 56 TFEU (49 EC), irrespective of their duration. The first clear move in this direction occurred in the Schnitzer judgment. 9 Mr.
Schnitzer, a German national, was pursued in Germany for having employed a Portuguese construction company for three years, without it being registered in conformity with the The Portuguese legislation at stake only 9, para 39. 15 It is worth noting that the Services Directive (for which see below 3.1 and especially 3.1.1) follows broadly the same logic, since in rec 5 it considers that liberalisation is important for "operators who wish to become established in other Member States as well as those who provide a service in another Member State without being established there'. Thereafter, the directive contains (distinct) rules for the provision of services, both by undertakings established and by undertakings occasionally acting within the territory of another Member State (Chapters III and IV, respectively). 16 For which see below, para 4. 17 Schnitzer, n. 9 above, para 32. 18 Failure to take into account the level of protection ensured under the home state legislation is not merely a hinderance to the enjoyment of the fundamental freedoms, but a discrimination proper: it is one of the rare situations where discrimination lies in the application of the same rules to different situations, the difference being that foreign service providers are already subject to their home rules on workers' protection. In other words, the failure to apply the principle of mutual recognition (of social and other charges) amounts, in this case, to discrimination! 50 Such discrimination may only be upheld by virtue of some express Treaty exception and not by overriding reasons of general interest.
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The need to take into account the level of protection already offered by the legislation of the home state has been further confirmed in very strong words in both cases. In Viking, without 
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. Indeed, to the extent that this directive will actually facilitate the crossborder provision of services, it will also increase migration pressures.
Facilitating the establishment of EC service providers
One of the main inputs of the Services Directive -and the one least discussed by legal writers -is the extent to which it simplifies the establishment of service providers. Chapter III of the Directive (Articles 9 to 15) constitutes the first piece of legislation of a horizontal nature (i.e. not sector-specific, such as e.g. the TV without frontiers Directive) to align the economic with the legal concept of services, setting aside the unhappy 'duration criterion' contained in Article 57 TFEU (50 EC). In this it follows the Court's case law described above in section 2.1.
Hence, it regulates situations which under the traditional establishment/services dichotomy fall in the former, to the extent that they concern service activities. This is why the Directive's legal base is to be found not only in Article 55 EC (62 TFEU) on services, but also in Article 47 EC (53 TFEU) on establishment. obligations on the restrictions maintained/imposed both to one another and to the Commission (Article 39 of the Directive). (e) the contact details of the associations or organisations, other than the competent authorities, from which providers or recipients may obtain practical assistance.
3.1.2.Enhancing service provision -to the benefit of EC and TC nationals
Such information should be 'easily accessible at a distance and by electronic means and that they are kept up to date' (Article 7(3)).
As soon as such information becomes available on the web, it is to be expected that private initiative and entrepreneurship will complete it with extra information, on the kind of services already available on the market, practical requirements and tips for the provision of services, data on demand of various services and other packages of electronic data concerning (mainly) professional services. Such information will be primarily aimed at EU service providers. It will, however, also be available to TCNs. The information as such will be as valuable for the former as for the latter.
Indeed, one of the main reasons which renders migration pressures fuzzy and unpredictable -and thus condemns immigration policies to failure -is the erratic dissemination of information about the market conditions pertaining in the host state. 73 Greater availability of information is expected to attract more and more suitable migrant workers, both Community nationals and TCNs. Next to this quantitative leap, a qualitative one is also to be expected:
since the information provided online will essentially concern service (i.e. essentially whitecollar) activities, qualified migration is likely to benefit from the whole transparency process.
Further (third), and in relation to the previous point, the desire of member states to attract migrant workers qualified in specific service areas, such as e.g. IT services, may lead to further simplification of the requirements for the take up of the relevant activities; such simplified requirements may be seen as completing the 'blue card' system put in place by 78 It should be recalled that nationality is a prohibited ground for discriminating between EC nationals, but as far as TCNs are concerned, the non-discrimination directives refer to various criteria for discrimination which may mirror nationality (ethnic origin, religion, colour) but do not explicitly mention nationality as a prohibited ground for discrimination; see 'European network of Member States' authorities' will run an alert mechanism whenever it 'becomes aware of serious specific acts or circumstances relating to a service activity that could cause serious damage to the health or safety of persons or to the environment' (Article 32). An electronic system for the exchange of information (Article 34 (1)) and some rules on the respective competences of the home and host State complete the rules on cooperation.
All the above are ways to rationalise and adapt the way that national administrations work in order for them to cope more efficiently with the increased mobility of service providers and recipients. The Court's extended case law shows that the areas in which administrative cooperation is highly deficient are the ones directly connected with individual rights put at stake by free movement: pension and healthcare rights, 79 as well as recognition of professional qualifications. however, by their very logic, to lead to the rationalisation and simplification of the regulatory environment in general, also to the benefit of TCNs.
The modification of the Social Security Regulation 1408/71 -extending (home state) regime portability
Regulation 1408/71 on the coordination of social security systems puts into place a system of portability of pension and healthcare rights. This Regulation has been modified at least thirty times, the last important modification extending its personal scope to cover TCNs legally residing within the EU. 84 This extension was indirectly prompted by the Court's earlier judgment in Khalil, One of the innovations it does introduce, however, is that it prolongs the period during which employees may remain subject to their home state social security system, from twelve to twenty-four months. One further innovation is the abolition of 'Annex VII situations', whereby a person may exceptionally be subject to two social security schemes. Henceforth, a person, who works as an employee as well as a self-employed person in several countries at the same time, will automatically be subject to the social security scheme for self-employed persons of the state which is already competent for the employed activities (with regard to the totality of his activities). Both modifications strengthen the workers' links with their home countries and should be read together with the Court's case law, discussed above, which recognises a 'regime portability' for posted workers.
The Long Term residence Directive 87 foresees a privileged status for those TCNs who have legally remained within the EU for over five years. This directive is said to institute some kind of 'civil citizenship' for integrated TCNs, running parallel to the European citizenship. 90 It is true that Art 14(5) of the Long Term Residence Directive excludes from its scope 'the residence of long-term residents in the territory of the member states 'as providers of crossborder services'; however, to the extent that this 'exclusion' seems to be in stark contrast with the basic rule of free movement established in Art 14 of the Dir, it should be seen as a vicious offspring of the requirement of unanimity in the Council and should be read restrictively, as meaning that the Dir does not specifically address any of the issues related to cross-border service provision; these are taken care by other texts, most importantly, by the Services Directive. benefits of the said rules. Therefore, it may safely be said that the directives on Long Term
Residence and the Blue Card -two migration legislative instruments by excellence -will have a double effect on service provision within the EU: for one thing there will be increased offer and demand of services and, presumably, greater service mobility; this, in turn, will trigger the application of the rules on the free provision of services in situations they were not contemplated for.
The new 'general system' on professional qualifications
Mutual recognition of diplomas and professional experience has always been one of the objectives of the Treaty. What is now Article 53 TFEU (47 EC) has grounded the issuance of numerous 'transitory' measures of recognition of professional qualifications already since 1964, 92 then the issuance of the sector specific directives for six health professions, architects and lawyers in the '70s and 80s and, finally, the General systems in the '90s. Second, in doing so, it allows more extensively for professional experience to be taken into account. Third, it also allows for qualifications and professional experience acquired in nonmember states to be taken into account. Article 3(3) expressly states that 'evidence of formal qualifications issued by a third country shall be regarded as evidence of formal qualifications if the holder has three years' professional experience in the profession concerned on the territory of the member state which recognised that evidence of formal qualifications. Article 14(5), on the other hand, deals with professional experience and foresees that 'if the host Member State intends to require the applicant to complete an adaptation period or take an aptitude test, it must first ascertain whether the knowledge acquired by the applicant in the course of his professional experience in a Member State or in a third country, is of a nature to cover, in full or in part, the substantial difference'. 
The impact of the GATS
In an oblique, though clear, way the scope of the General System for the mutual recognition of professional qualifications is being extended to cover TCNs who fall within the scope of these two directives. By the same token, the provisions of the General System briefly presented above become all the more important for encouraging (qualified) TCNs migration into the EU.
Introducing the GATS
In rough reciprocity between liberalisation under mode 3 (establishment of service outlets through FDI) which was mostly in the interest of developed countries and mode 4 (temporary migration abroad) which was expected to be of more interest to developing countries. Such reciprocity never occurred despite (or because of) mode 4 negotiations being extended several months beyond the official end of the Uruguay round. More than two-thirds of the commitments offered concern executives, managers and specialists and about one third of these are limited to intra-corporate transfers.
The extent to which modes 3 and 4 are substitutes or complements one to the other is disputed among GATS specialists. Such transparency would, on its own, and without any further ado, affect migratory flows, both quality and quantity wise. Third, regarding professional qualifications and experience, Article VII GATS specifically provides the possibility for bilateral, plurilateral or, indeed, multilateral agreements of mutual recognition. These, whenever adopted, will also exert pressure on migration flows. Last but not least, whenever states have not declared themselves to be 'unbound' by the GATS, and irrespective of the amount of restrictions they have scheduled in respect of mode 4, the 'additional obligations' become applicable as of right. In this respect, Article VI of the GATS, may be of paramount importance: it requires states to a) administer measures in a reasonable, objective and impartial way; b) to make sure that service providers obtain reasoned decisions in respect of the exercise of their activity subject to some kind of judicial control and, most importantly c) to make sure that the technical standards applicable to service provision are proportionate and objectively justified.
doctrine, 106 Regional organisation's objectives -a test which makes measures subject to a test of necessity and proportionality.
and a restrictive interpretation thereof is favoured by many authors. Indeed, it is questionable whether Article V also covers new measures (i.e. measures adopted by the regional organisation after the entry into force of the GATS), or whether it has been used as a means to allow the integration into the GATS of already existing organisations. More importantly, it is argued, that Article V GATS should be interpreted in parallel with the equivalent provision of the GATT (Article XXIV) and should only allow derogations in respect of measures which are strictly necessary to the fulfilment of the 107
Conclusion
Finally, it should be kept in mind that the re-scheduling of GATS mode 4 is one of the major objectives underpinning the current (Doha) round of negotiations under the WTO. Therefore, if the effects of GATS mode 4 have gone unperceived up until now, this is very likely to change in the near future.
It is now well documented and widely accepted that democratic states have limited leeway in (not) accepting migrants for the purpose of family reunification, or when such immigrants seek asylum. In respect of economic migration, on the contrary, there is a widespread belief that states are not bound by any legal obligations. The preceding analysis shows that this perception is inaccurate and that there are various sources of legal obligations concerning economic migrants, whether they are self-employed or in a subordinate employment situation.
These obligations are more or less compelling, depending on their source, and are more or less far reaching, depending on the degree of maturity of the relevant rules.
Being an early starter, the EU has a clear advance over the WTO, in relation to the free movement of workers. This advance explains that in the EU, the shortfalls of free movementin particular in the form of social dumping -have already surfaced. In the framework of the WTO, the members of which are far more numerous and way more heterogeneous, a similar level of free movement of professionals is not to be expected any time soon, even if the Doha round concludes successfully. If in the field of trade in goods, the GATT was able to get around social dumping by the imposition of anti-dumping duties, a comparable technique is hardly imaginable in the GATS framework, as it would run counter to the very principle underlying free trade, i.e. comparative advantage.
The rules described above, however, imperfect and problematic as they are, produce a secondary effect not directly perceptible at first reading. In the EU, this secondary effect, progressively developed by the Court's case law on free movement, has been termed 'European citizenship' and has been written into the Treaty text itself. This consists of a series of procedural rights recognised to all European citizens when moving to another member state (and lately also even when they are not moving). Article VI GATS, which becomes applicable 'automatically' as soon as a signatory state offers some commitments in its schedules under mode 4, also provides for a series of procedural rights in favour of service providers moving in other states. Could we then talk of the forthcoming emergence of a 'global citizenship' for economic migrants?
